
SAMUEL K. LIPARI)
(Assignee of Dissolved Medical Supply Chain, )
Inc.) )

)
Plaintiff, ) Case No.

) Division
vs. )

)
NOVATION, LLC, et aI., )

)
Defendants. )

)
)

0816-CV04217
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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEPENDENCE, MISSOURI

COMES NOW Defendant, Lathrop & Gage L.C. ("Lathrop & Gage") and files its

DEFENDANT LATHROP & GAGE L.C.'S SUGGESTIONS
IN SUPPORT OF ITS MOTION FOR JUDGMENT ON THE PLEADINGS

Suggestions in Support of its Motion for Judgment on the Pleadings. In support of its

Motion, Lathrop & Gage states as follows:

I. INTRODUCTION

The cryptic and verbose Petition fails to state a cause of action against Lathrop &

Gage, and thus it is entitled to judgment as a matter of law on the pleadings. The face of

Plaintiffs Petition demonstrates that his antitrust and tort claims are time-barred. He

cannot prevail against Lathrop & Gage on those theories. I

Mr. Lipari fails to establish how, even if true, the allegations against Lathrop &

Gage pertain to his causes of action in this lawsuit, causes of action related to the

attempts of Medical Supply Chain, Inc., a terminated Missouri corporation, to enter the

hospital supplies market. As purported assignee of Medical Supply Chain, Inc., Mr.
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Lipari's rights cannot be broader than those of Medical Supply Chain, Inc. Medical

Supply Chain, Inc. was terminated as a Missouri Corporation on January 27,2006 and it

cannot have suffered damages from activities that occurred after that date and could not

have assigned any actions to Mr. Lipari for activities that occurred after January 27,

2006, when it ceased to exist.

In Mr. Lipari's counts, he "re-alleges the averments of fact in this complaint,"

which consists of 584 paragraphs of allegations in over 90 pages before he even reaches

his counts. Mr. Lipari alleges no facts within these counts, but instead concludes that

each element of each count has been met. "Mere conclusions of the pleader not

supported by factual allegations are disregarded in determining whether a petition states a

cause of action on which relief can be granted." Lick Creek Sewer Systems, Inc. v. Bank

of Bourbon, 747 S.W.2d 317,322 (Mo. Ct. App. 1998). This Court should therefore

grant Lathrop & Gage's Motion for Judgment on the Pleadings.

II. STANDARD FOR JUDGMENT ON THE PLEADINGS

The standard for a judgment on the pleadings under Mo. R. Civ. P. 55.27(b) is

similar to the standard applied to a movant on a motion to dismiss. American States

Insurance Co. v. Herman C. Kempker Construction Company, Inc., 71 S.W.3d 232, 235

(Mo. Ct. App. 2002). A judgment on the pleadings is granted where even "assuming the

facts pleaded by the opposite party to be true, these facts are nevertheless insufficient as a

matter oflaw." Id. "If the pleadings from their face demonstrate that the moving party is

entitled to judgment as a matter of law, then the trial court is justified in granting a

J A motion for judgment on the pleadings may be brought at any time after the pleadings are
closed provided it does not "delay the trial." Mo. R. Civ. P. 55.27(b).
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motion for judgment on the pleadings." Kraus v. Hy-Vee, Inc., 147 S.W.3d 907, 920

(Mo. Ct. App. 2004).

III. ARGUMENT

Mr. Lipari's Petition is not only cryptic and verbose, it contains large quantities of

irrelevant material' Lathrop & Gage has endeavored to sift through the Petition to find

the kernels of its essence in order to demonstrate that it is entitled to judgment.

A. Count I - Violation of Mo. Rev. Stat. § 416.031.1

3

Count I ofMr. Lipari's Petition is barred by the statute oflimitations and because,

even accepting his facts as true, Mr. Lipari has failed to state a claim upon which relief

can be granted against Lathrop & Gage.

1. Medical Supply Chain had ascertainable damages from the
alleged violation of Mo. Rev. Stat. § 416.031.1 more than four
years before Mr. Lipari filed his present Petition.

All actions brought under the Missouri Antitrust Act must be commenced within

four years after the cause of action accrued. Mo. Rev. Stat. § 416.131(2). Mr. Lipari

appears to allege that Lathrop & Gage, along with all other defendants, conspired with

Novation LLC to prevent Mr. Lipari's entry into the hospital supply market. The

foreclosure of Mr. Lipari's entry into the hospital supply market is the same conduct,

however, for which Mr. Lipari brought suit in October 2002. See Petition, Appendix

One, p. 1, ~~ 1-5. Therefore, the very latest date that Mr. Lipari's cause of action accrued

for any antitrust claims is October 22, 2002, the date that he filed suit for the same

damages alleged in the present Petition, which is more than four years before Mr. Lipari

filed the present Petition on February 25,2008. Thus, on the face of his pleadings, Mr.

See Medical Supply Chain, Inc. v. Neoforma, et aI., 419 F. Supp.2d 1316 (D. Kan. 2006)
(describing the 115 page 636 paragraph Complaint filed in that case).
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Lipari's claim under Mo. Rev. Stat. § 416.031.1 expired as to defendant Lathrop & Gage

on October 23,2006. Mo. Rev. Stat § 416.131(2).

The so-called Missouri savings statute does not save the expired claim. In his

Petition, Mr. Lipari alleges that the present Petition falls under the savings statute in Mo.

Rev. Stat. § 516.230 because he re- filed the present action within one year of the

dismissal in Medical Supply Chain, Inc. v. Neoforma, Inc., 419 F.Supp.2d 1316 (D. Kan.

2006), aff'd 508 F.3d 572 (lOth Cir. 2007). Mr. Lipari is incorrect. The referenced

previous action was not dismissed on March 7, 2007 as averred by Mr. Lipari, it was

dismissed on March 7, 2006. Medical Supply Chain, Inc. v. Neoforma, Inc., 419

F.Supp.2d 1316 (D. Kan. 2006). Mr. Lipari's present Petition filed on February 25,2008

does not fall within one year of the alleged non-suit.

In addition, Mo. Rev. Stat. § 516.230 does not apply to causes of action that are

created by statute and contain their own statutes of limitation. Boggs v. Farmers State

Bank, 846 S.W.2d 233 (Mo. Ct. App. 1993). Also, Mo. Rev. Stat. § 516.230 "applies

only when the first action was filed in Missouri and is not applicable where the first

action is filed in another state." Muzingo v. Vaught, 887 S.W.2d 693, 695 (Mo. Ct. App.

1994). And, the savings statute does not revive claims that are not timely brought in the

first instance. Aufenkamp v. Grabill, 165 S.W.3d 191, 194 (Mo. Ct. App. 2005) (savings

statute applicable where original action is timely commenced). Although Mr. Lipari or

Medical Supply Chain, Inc., has brought numerous other suits against multiple other

defendants for this same alleged conduct, this is the first time he has sued Lathrop &

Gage and therefore there is not timely filed Missouri action for the savings statute to

4

"revive. "
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For all of the above reasons, the statute oflimitations on Mr. Lipari's claim under

Mo. Rev. Stat. § 416.031.1 has expired and this Court should grant Lathrop & Gage's

Motion for Judgment on the Pleadings regarding Count 1.

2. Mr. Lipari's claim must fail because the facts he alleges show
that Lathrop & Gage did not enter into a contract or
agreement with an independent actor.

In order to state a claim under Mo. Rev. Stat. § 416.031.1, Mr. Lipari must plead

three elements: (1) a contract, combination, or conspiracy among two or more

Mr. Lipari's allegations against Lathrop & Gage in Count I are as follows:

independent actors; (2) that unreasonably restrains trade; and (3) is in, or substantially

affects, interstate commerce. See Medical Supply Chain, Inc. v. Neoform a, Inc., 419

F.Supp.2d at 1327 (citing similar 15 U.S.C. § 1). Mo. Rev. Stat. § 416.141 requires that

Missouri's antitrust statute be construed in accordance with federal law. Marc's

Restaurant, Inc. v. CBS, Inc., 730 S.W.2d 582, 586 (Mo. Ct. App. 1987). Lathrop &

Gage is entitled to judgment because the facts pled by Mr. Lipari do not establish a

contract, combination or conspiracy between Lathrop & Gage and an independent actor.

5

1) Lathrop agreed with Novation LLC to injure Mr. Lipari;
2) Lathrop is a separately incorporated, legally distinct entity from

the other corporate defendants;
3) Lathrop used its representation of McClatchey newspapers to

prevent Mr. Lipari from obtaining redress in court;
4) Lathrop used Senator Vratil's position on the Kansas Judicial

Commission to deprive Mr. Lipari of counsel and to injure Mr.
Lipari's witness David Martin Price;

5) Lathrop acted out of the scope of its authority and in violation of
law to advance its Republican National Committee agenda and
for its profit and acquisition of power.

Petition at 94, 97-98.
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None of the facts set forth a contract, combination or conspiracy between Lathrop

& Gage and an independent actor. Mr. Lipari may not simply cite the elements of the

antitrust claim and then allege a violation of them in order to succeed on his claim. See

Medical Supply Chain, Inc. v. Neoforma, Inc., 419 F.Supp.2d at 1327; TV Comm.

Network, Inc. v. Turner Network Television, Inc., 964 F.2d 1022,1027 (9th Cir. 1992)

("Although the modern pleading requirements are quite liberal, a plaintiff must do more

than cite relevant antitrust language to state a claim for relief."); Estate Constr. Co. v.

Miller & Smith Holding Co., 14 F.3d 213,221 (4th Cir. 1994) ("[I]n order to adequately

allege an antitrust conspiracy, the pleader must 'provide, whenever possible, some details

of the time, place and alleged effect of the conspiracy; it is not enough merely to state

that a conspiracy has taken place. "'); Nelson Radio & Supply Co. v. Motorola, Inc., 200

F.2d 911,913-14 (5th Cir. 1952) ("[A] general allegation of conspiracy, without a

statement of the facts constituting the conspiracy to restrain trade, its object and

accomplishment, is but an allegation of a legal conclusion, which is insufficient to

constitute a cause of action."); see also Bell Atlantic Corp. v. Twombly, 127 S.Ct. 1955,

1965 (2007) (holding that an antitrust complaint must contain enough facts that, when

taken as true, show a plausible right to recovery).

In all of the above cases, summary allegations and conclusions such as Mr.

Lipari's were found inadequate under the more liberal federal "notice" pleading

standards. As such, Mr. Lipari's conclusory allegations must certainly fail under the

more stringent "fact" pleading requirements of the Missouri Rules of Civil Procedure.

"Although the petition does not have to plead evidentiary or operative facts showing an

entitlement to the relief sought, it must plead ultimate facts demonstrating such an

6
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Mr. Lipari's other allegations against Lathrop & Gage in Count I are similarly

entitlement and cannot rely on mere conclusions." See Brock v. Blackwood, 143 S.W.3d

47,56 (Mo. Ct. App. 2004).

deficient. It appears that Mr. Lipari is alleging that Lathrop & Gage abused its position

as a law firm to influence newspaper articles, the Kansas Judicial Commission, and the

Republican National Committee. Even taking these allegations as true, the Petition does

supplies industry, nor that Lathrop & Gage has any connection to the hospital supplies

not demonstrate how these alleged actions by Lathrop & Gage relate to the hospital

industry. Mr. Lipari provides no details that substantiate his conspiracy claim.

Count II of Mr. Lipari's Petition alleges that "the defendants have a monopoly or

This Court should grant Lathrop & Gage judgment on the pleadings on Count I of

Mr. Lipari's Petition. The facts pled by Mr. Lipari do not state a claim for an antitrust

violation under Mo. Rev. Stat. § 416.031.1 against Lathrop & Gage

B. Count II - Violation of Mo. Rev. Stat. § 416.031.2

claim against Lathrop & Gage in Count II is barred by the relevant statute of limitations,

have attempted to monopolize the relevant subject markets." Petition at 98. Mr. Lipari's

and because, even taken as true, the facts he pleads do not state a claim under Mo. Rev.

7

Stat. § 416.031.2.

1. Medical Supply Chain had ascertainable damages from the
alleged violation of Mo. Rev. Stat. § 416.031.2 more than four
years before Mr. Lipari filed his present Petition.

Under Missouri antitrust statutes, all claims must be commenced "within four

years after the cause of action accrued." Mo. Rev. Stat. § 416.131(2). As discussed

above, the damages sought in the present claim relate to the same allegations made by
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Mr. Lipari six years ago in Medical Supply Chain v. US Bancorp NA. Lathrop & Gage

incorporates its argument regarding the statute of limitations in Count I herein by

reference.

2. Mr. Lipari's claim must fail because the facts he alleges are
insufficient to state a claim under Mo. Rev. Stat. § 416.031.2.

The facts pled by Mr. Lipari are insufficient to state a claim on Count II of his

Petition. Count II ofMr. Lipari's Petition is too conclusory and fails for the same reasons

as Count 1.

a. Mr. Lipari's Petition "pleads" mere conclusions based
on the elements of his claim in Count II.

8

Under the Missouri Rules of Civil Procedure, a petition must contain sufficient

facts to show that the pleader is entitled to relief. Mo. R. Civ. P. 55.05. Facts are to be

distinguished from conclusions, which are disregarded in a court's analysis as to whether

a particular petition states a cause of action. Brock v. Blackwood, 143 S.W.3d 47,56

(Mo. Ct. App. 2004). Count II does not contain allegations against Lathrop & Gage.

Count II is a mere recitation of the elements necessary to prove a claim under Mo. Rev.

Stat. § 416.031.2. For example, Mr. Lipari must allege facts that show that Lathrop &

Gage has possession of monopoly power in the relevant market, in this case hospital

supplies. Mr. Lipari's factual assertion regarding this element is a conclusory statement

that "the defendants have a monopoly market share of the subject relevant markets."

Petition at 99. Mr. Lipari uses a similar conclusory statement to allege that "the

defendants have acquired 80% of the market for hospital supplies in the relevant market."

Id. The Petition continues to recite the elements of a claim under Mo. Rev. Stat.
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§ 416.031.2 without alleging any facts specific to Lathrop & Gage. The facts do not state

how a law firm gained 80% of the "hospital supplies" market.

Specific facts are required and conclusory allegations are ignored. Lathrop &

Gage incorporates by reference the cases cited at part 2., pages 6-7.

b. The market that Mr. Lipari tried to enter is not a
relevant market under Mo. Rev. Stat. § 416.031.2.

Plaintiff must define a legally relevant market. Mr. Lipari defined the "market"

as "hospital supplies." As a matter of law, that definition of a market is inadequate to

sustain a claim under Count II. Double D Spotting Service, Inc. v. Sup erva lu, Inc., 136

F.3d 554, 560 (8th Cir. 1998). The relevant market is defined by "the interchangeability

(D. Kan. 1999), quoting Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1962).

of or the cross-elasticity of demand between the product in question and substitutes for

it." Adidas America, Inc. v. National Collegiate Athletic Assn., 64 F.Supp.2d 1097, 1103

In Count II, Mr. Lipari attempts to define the relevant market necessary for an

"Defining a relevant market is primarily a process of describing those groups of

producers which, because of similarity of their products, have the ability-actual or

potential-to take significant amounts of business away from each other." General

Indus. Corp. v. Hartz Mountain Corp., 810 F.2d 795,805 (8th Cir. 1987).

antitrust claim as "the markets for hospital supplies and the market for managing hospital

supplies." Petition at 101. Mr. Lipari does not discuss the similarity of "hospital

9

supplies" products. The "facts" he pleads do not define what products are included

within the umbrella definition of "hospital supplies." Without identifying any specific

products that fit within the category of "hospital supplies," it is impossible for Mr. Lipari
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to allege specific facts indicating that Lathrop & Gage sells a similar product that is .

interchangeable and subject to a high cross-elasticity with the supplies sold by Mr. Lipari.

Another court examining the exact same definition offered by Mr. Lipari held that

it did not properly define a relevant market. Medical Supply Chain, Inc. v. Neoform a,

Inc., 419 F.Supp.2d 1316,1328 (D. Kan. 2006), aff'd 508 F.3d 572 (lOth Cir. 2007). It

was not a sufficient allegation of relevant market to describe the relevant market as

hospital supplies, hospital supplies in e-commerce, and the capitalization of healthcare

technology companies. Id. Lathrop & Gage is entitled to judgment on Count 11.

C. Count III - Conspiracy to Violate Mo. Rev. Stat. § 416.031(2)

In Count III of his Petition, Mr. Lipari states the elements necessary for a

conspiracy to monopolize claim, and then simply incorporates his previous allegations

from the first 100 pages of his Petition, but alleges no specific facts relevant to this

conspiracy claim. Rule 55.12 allows Mr. Lipari to incorporate by reference other parts of

his Petition, but the reference must be "sufficiently clear and explicit to advise the

adversary of the issue tendered for triaL" Hester v. Barnett, 723 S.W.2d 544, 561 (Mo.

Ct. App. 1987). By his vague incorporation, Mr. Lipari attempts to incorporate 584

paragraphs of allegations against 27 defendants to allege, for example, that the defendants

had an agreement or understanding. Petition at 103. The incorporation of 584

paragraphs is not "sufficiently clear and explicit" to advise Lathrop & Gage of the issue

tendered for trial against Lathrop & Gage.

Mr. Lipari's claim for conspiracy to violate Mo. Rev. Stat. § 416.031 (2) also fails

because it is barred by the statute of limitations applicable to antitrust actions, as

10
CC 2048001v6



discussed in Parts II1.A.l and III.B.l above.' Lathrop & Gage incorporates by reference

the statute of limitations arguments contained in these sections rather than repeating them

here. For both of these reasons, this Court should grant summary judgment against Mr.

Lipari and for Lathrop & Gage on Count III of the Petition.

D. Count IV - Tortious Interference with Business Relations

In Count IV of his Petition, Mr. Lipari similarly makes conclusory allegations that

all defendants conspired to interfere with and did interfere with Mr. Lipari's individual

representative candidate trust accounts with US. Bank and a real estate contract between

Medical Supply Chain, GE and General Electric Transportation Co. Petition at 103.

Like Mr. Lipari's other counts, in Count IV he also fails to allege specific facts to show

Even if Mr. Lipari had alleged sufficient facts to show an entitlement to relief, his claim

that he is entitled to relief against Lathrop & Gage on his tortious interference claim.

1. Mr. Lipari's conclusory allegations against all defendants do
not state a claim against Lathrop & Gage for tortious
interference with business relations.

still fails because it is barred by the statute of limitations."

Mr. Lipari correctly states the necessary elements to state a cause of action for

tortious interference with a business expectancy. They are 1) a contract or valid business

Missouri does not recognize an independent tort of "conspiracy." Rather, the plaintiff
must plead a conspiracy to commit an underlying tort. Crow v. Crawford & Co., 259 S.W.3d 104, 121
(Mo. Ct. App. 2008).

11

Elsewhere in his Petition, but not directly within this Count and not within any specific
count, Mr. Lipari appears to allege that Lathrop & Gage is liable for tortiously interfering with his choice of
counsel Bret Landrith. Attached as Exhibit A is the Opinion in the matter In Re Landrith, 124 P.2d 467
(Kan. 2005), in which the conduct ofMr. Landrith's disbarment is identified in great detail by the Kansas
Supreme Court. Nowhere within In Re Landrith is there any reference to any conduct or participation by
Lathrop & Gage in any form or fashion. What is more, Mr. Lipari cannot plead facts that would support a
cause of action against Lathrop & Gage or any of its attorneys for tortious interference with his chosen
counsel because he cannot have had a reasonable expectation that a disbarred lawyer could be his counsel.
To allow this common law claim to go forward on a tort theory would constitute a collateral attack on the
judgment and the proceedings of the Kansas Supreme Court regarding the licensure of Kansas lawyers.
The facts shown in the opinion of In Re Landrith demonstrate the persons and the circumstances for which

4
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constitute a valid business expectancy, he alleges no specific facts against Lathrop &

expectancy; 2) defendant's knowledge of the contract or relationship; 3) a breach induced

or caused by defendant's intentional interference; 4) absence of justification; and 5)

damages. Nazeri v. Missouri Valley College, 860 S.W.2d 303,316 (Mo. 1993). Even if

Mr. Lipari's "individual representative candidate trust accounts" with US. Bank

Gage indicating that it had knowledge of these accounts, that any intentional interference

by Lathrop & Gage induced a breach? or that any breach was unjustified. Lick Creek, 747

S.W.2d at 322 ("Plaintiffs' attempt to state a claim for tortious interference with contract

2. Mr. Lipari's claim for tortious interference with a business
expectancy is barred because it was not brought within five
years after the alleged cause of action accrued.

fails because the pleading fails to plead facts demonstration that the breach of contract

was unjustified."). Lathrop & Gage is entitled to judgment on Count IV.

Mr. Lipari's claim for tortious interference with business expectancy is barred by

the statute of limitations. Mr. Lipari's claim for tortious interference must be brought

within five years of the action's accruaL Mo. Rev. Stat. § 516.120(4); D 'Arcy and

Associates, Inc. v. K.P.M.G. Peat Marwick. L.L.P., 129 S.W.3d 25,29 (Mo. Ct. App.

alleges that the loss of these US. Bank escrow accounts occurred in October 2002, five

2004). Mr. Lipari alleges that he had valid business expectancies regarding "individual

representative candidate trust accounts" with US. Bank. Petition at 103. Mr. Lipari also

and a half years before the present lawsuit was filed. Petition ~ 100. Mr. Lipari therefore

had actual knowledge of damages related to the loss of these escrow accounts in October

2002, which was more than five years before he filed this lawsuit. Mr. Lipari's claim for

the disbarment proceeding were initiated. They further demonstrate the circumstances upon which the
Kansas Supreme Court found disbarment to be justified.

12
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tortious interference with a business expectancy is therefore barred by the statute of

limitations.

E. Count V - Fraud and Deceit

Under the Missouri Rules of Civil Procedure, a cause of action for fraud must be

pleaded with particularity. Mo. R. Civ. P. 55.15. Mr. Lipari's claim against Lathrop &

Gage for fraud and deceit must fail because the facts he alleges do not state a cause of

action under the particularity requirement of Rule 55.15 and because his claims are

further barred by the applicable statute of limitations.

1. The facts alleged by Mr. Lipari do no tmeet the particularity
requirement of Rule 55.15 applicable to a claim for fraud.

The elements of fraudulent misrepresentation are: (l) a false, material

representation; (2) the speaker's knowledge of its falsity or his ignorance of its truth;

(3) the speaker's intent that it should be acted upon by the hearer in the manner

reasonably contemplated; (4) the hearer's ignorance of the falsity of the statement; (5) the

hearer's reliance on its truth, and the right to rely thereon; and (6) proximate injury.

Premium Financing Specialists, Inc. v. Hullin, 90 S.W.3d 110, 115 (Mo. Ct. App. 2002).

Every essential element of fraud must be pled, and failure to plead
any element renders the claim defective and subject to dismissaL
All averments of fraud, except malice, intent, knowledge and any
other condition of the mind, are to be stated with particularity. In
other words, the fraud must clearly appear from the allegations of
fact, and be independent of conclusions.

Citizens Bank of Appleton City v. Schapeler, 869 S.W.2d 120, 126 (Mo. Ct. App. 1993)

(citations omitted).

The facts plead in Count V ofMr. Lipari's Petition merely incorporate the

allegations contained in the rest of his 108 page petition, and then state the elements for a
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2. Count V for Fraud and Deceit is barred by the applicable
statute of limitations.

claim of fraud. Petition at 105-106. Mr. Lipari's claim of fraud hardly "appear[ s] from

the allegations of fact," and is most certainly not "independent of conclusions." Citizens

Bank, 869 S.W.2d at 126. The facts, even give a broad reading, do not state a cause of

action. No effort to decipher over 100 pages of Mr. Lipari's allegations will reveal a

valid fraud claim against Lathrop & Gage.

A cause of action for fraud must be brought within five years, and the cause of

action accrues upon discovery of the fraud by the aggrieved party. Mo. Rev. Stat. §

516.120(5). As previously discussed, Mr. Lipari's claim for fraud incorporates the

allegations of over 100 pages contained in his Petition, but nowhere does Mr. Lipari

discuss any specific representation by Lathrop & Gage. The only conclusion that can be

drawn is the alleged fraud relates back to the conduct that resulted in claims brought by

Medical Supply Chain, Inc., in its original action in the District of Kansas in October

2002. Because Mr. Lipari had clearly discovered this cause of action in October 2002

when Medical Supply Chain, Inc., filed its first lawsuit for the same violations, the cause

of action accrued at the very latest in October 2002. Sharpe v. Sharpe, 243 S.W.3d 414,

14

417 (Mo. Ct. App. 2007). The present Petition filed in February 2008 is therefore barred

by the statute oflimitations in Mo. Rev. Stat. 516.120(5).

F. Count VI - Prima Facie Tort

Mr. Lipari's claim for prima facie tort fails because his allegations negate a claim

against Lathrop & Gage for prima facie tort. In order to state a claim for prima facie tort,

Mr. Lipari must allege facts that show: (1) an intentional lawful act by defendant; (2)

defendant's intent to injure the plaintiff; (3) injury to the plaintiff; and (4) an absence of
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To whatever extent said activities of Defendants including
procuring the disbarment and interference with the petitioner's
potential may not violate antitrust laws or tortuously [sic] interfere
with contract or business expectancy, said acts and activities of
Defendants are still unlawful and fraudulent.

or insufficient justification for defendant's act. Rice v. Hodapp, 919 S.W.2d 240 (Mo.

1996); Nazeri v. Missouri Valley College, 860 S.W.2d 303,315 (Mo. 1993).

In his Petition, Mr. Lipari alleges facts that are directly inapposite to a claim for

prima facie tort. Rather than pleading an intentional lawful act by Lathrop & Gage, Mr.

Lipari alleges an unlawful and fraudulent act:

Because Mr. Lipari alleges intentional unlawful acts by Lathrop & Gage he has

Petition at 107 (emphasis added). Even if the ubiquitous "defendants" can be said to

include Lathrop & Gage, Mr. Lipari failed to properly plead the first required element of

prima facie tort.

Additionally, to the extent they can be understood, the facts which are purportedly

pled himself out of court on a prima facie tort claim. Lathrop & Gage is entitled to

Judgment on the Pleadings as to Count V1.

supportive of Count VI are all facts that occurred more than five years prior to the filing

Plaintiff s Petition demonstrates on its face that judgment should be entered on

of the Petition in this case and Count VI is therefore barred by the statute oflimitations.

Mo. Rev. Stat. § 516.120(4).

IV. CONCLUSION

behalf of Defendant Lathrop & Gage on all counts. Plaintiff has plead facts that

demonstrate that his cause of action against Lathrop & Gage is untimely. Even if the

claims were timely, his own pleadings demonstrate that he cannot recover because of his

15
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Dated: -----
LATHROP & GAGE L.C.

failure to plead facts that entitle him to relief on any of the counts contained in the

Petition.

WHEREFORE, for the reasons discussed above, Lathrop & Gage requests that

this Court grant Lathrop & Gage's Motion for Judgment on the Pleadings and dismiss all

claims against Lathrop & Gage with prejudice, and grant all other relief which this Court

deems just and proper.

Respectfully submitted,

William G. Beck (26849)
Peter F. Daniel (33798)
J. Alison Auxter (59079)
2345 Grand Boulevard, Suite 2800
Kansas City, Missouri 64108-2684
Telephone: (816) 292-2000
Telecopier: (816) 292-2001

By:

ATTORNEY FOR DEFENDANT
LATHROP & GAGE L.C.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing was served, by First Class

United States mail, postage prepaid, on the following party of record this Iv \&y day of

November, 2008:

Mr. Samuel K. Lipari
Medical Supply Chain
3520 Akin Boulevard, #918
Lee's Summit, MO 64064-7910

An Attorney for Defendant
Lathrop & Gage L.C.
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